Washington State Register, Issue 17-04 


WSR 17-04-003 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 17-14—Filed January 18, 2017, 4:36 p.m., effective January 19, 
2017, 5:00 p.m.] 


Effective Date of Rule: January 19, 2017, 5:00 p.m. 


Purpose: Amend Puget Sound commercial crab fishing 
tules. 


Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-04000A; and amending WAC 220- 
52-040. 


Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 


Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 


Reasons for this Finding: This rule will keep the com- 
mercial crab harvest open in Region 1, Region 2 East, Region 
3-1 and Region 3-3. There is sufficient allocation available in 
these regions to accommodate the continued fishery. This 
regulation increases the pot limits in Region 2 East from fifty 
pots per license to seventy-five pots per license. The regula- 
tion will maintain the closure of the commercial crab fishery 
in Region 2 West and Region 3-2. The commercial fishery 
has reached its current allocation in these regions. These pro- 
visions are in conformity with agreed management plans with 
applicable tribes. These management plans are entered into as 
required by court order. The Puget Sound commercial season 
is structured to meet harvest allocation objectives negotiated 
with applicable treaty tribes and outlined in the management 
plans. There is insufficient time to adopt permanent rules. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 


Date Adopted: January 18, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 
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NEW SECTION 


WAC 220-52-04000C Commercial crab fishery— 
Lawful and unlawful gear, methods, and other unlawful 
acts. Notwithstanding the provisions of WAC 220-52-040: 

(1) Effective immediately, until further notice, it is 
unlawful for any person to fish for crabs for commercial pur- 
poses with more than 50 pots per license per buoy tag number 
in Crab Management Region 1, and Region 3-1. These 
regions include Marine Fish-Shellfish Catch Reporting Areas 
20A, 20B, 21A, 21B, 22A, 22B, 23A, and 23B. 

(2) Effective immediately, until further notice, it is 
unlawful for any person to fish for crabs for commercial pur- 
poses with more than 75 pots per license per buoy tag number 
in Crab Management Region 2 East and Region 3-3. These 
regions include Marine Fish-Shellfish Catch Reporting Areas 
24A, 24B, 24C, 24D, 26A East, 23C and 29. 

(3) All remaining buoy tags per license per region must 
be onboard the designated vessel and available for inspection. 

(4) Effective immediately, until further notice, Crab 
Management Region 2 West is CLOSED. This region includes 
Marine Fish-Shellfish Catch Reporting Areas 25B, 25D and 
26A West. 

(5) Effective immediately, until further notice, Crab 
Management Region 3-2 is CLOSED. This region includes 
Marine Fish-Shellfish Catch Reporting Areas 23B, 25A, and 
25E. 


REPEALER 


The following section of the Washington Administrative 
code is repealed effective 5:00 p.m. January 19, 2017: 


WAC 220-52-04000A Commercial crab fishery—Lawful 
and unlawful gear, methods, and 
other unlawful acts. (16-333) 


WSR 17-04-006 
EMERGENCY RULES 
DEPARTMENT OF REVENUE 
[Filed January 19, 2017, 9:43 a.m., effective January 19, 2017, 9:43 a.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: WAC 458-20-183 (Rule 183) explains the tax 
reporting instructions for persons who provide amusement, 
recreation, and physical fitness services. RCW 82.04.050 is 
the statute that explains the taxability of these same activities 
and services. The statute was significantly amended in 2015 
due to legislation (HB 1550) which changed the taxability of 
many of these activities and services. The department will 
begin the standard rule-making process in 2017 to reflect 
these changes, but until the final rule is adopted the depart- 
ment wants the public to be aware that many of the tax report- 
ing instructions in Rule 183 are only valid through December 
31, 2015. 

There are no changes from the previous emergency rule 
filed September 22, 2016, under WSR 16-20-005. 
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Citation of Existing Rules Affected by this Order: 
Amending WAC 458-20-183 Amusement, recreation, and 
physical fitness services. 

Statutory Authority for Adoption: RCW 82.45.150, 
82.32.300, 82.01.060. 

Other Authority: RCW 34.05.350. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Taxpayers providing amuse- 
ment, recreation, and physical fitness services rely on Rule 
183 to assist them in determining their tax reporting require- 
ments. Due to the multiple changes to the statute concerning 
the taxability of amusement, recreation, and physical fitness 
services, Rule 183 requires a substantive update using the 
standard rule-making process. Until the amended rule is 
adopted, the department wants to ensure the public does not 
use current Rule 183 to determine their reporting require- 
ments for periods beginning January 1, 2016. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 1, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 19, 2017. 


Kevin Dixon 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 95-22-100, 
filed 11/1/95, effective 12/2/95) 


WAC 458-20-183 Amusement, recreation, and phys- 
ical fitness services. (1) Introduction. House Bill 1550 
(chapter 169, Laws of 2015) made significant changes to 
many of the activities addressed in this rule. Readers 
should not rely on this rule for tax periods beginning Jan- 
uary 1, 2016, but instead should refer to RCW 82.04.050 


and dor.wa.gov for current tax information. This section 
provides tax reporting instructions for persons who provide 


amusement, recreation, and physical fitness services, includ- 
ing persons who receive their income in the form of dues and 
initiation fees. Section 301, chapter 25, Laws of 1993 sp. 
sess., amended RCW 82.04.050 to include as a retail sale 
"physical fitness services." This change became effective 
July 1, 1993. Physical fitness services were previously taxed 
under the service and other business activities classification. 
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Amusement and recreation services were retail sales prior to 
the 1993 law amendment and the tax classification remains 
unchanged for these activities. 

(a) Local governmental agencies that provide amuse- 
ment, recreation, and physical fitness services should also 
refer to WAC 458-20-189 (Sales to and by the state of Wash- 
ington, counties, cities, school districts, and other municipal 
subdivisions). 

(b) Persons engaged in operating coin operated amuse- 
ment devices should refer to WAC 458-20-187 (Coin oper- 
ated vending machines, amusement devices and service 
machines). 

(c) Persons engaged in providing camping and outdoor 
living facilities should refer to WAC 458-20-118 (Sale or 
rental of real estate, license to use real estate) and WAC 458- 
20-166 (Hotels, motels, boarding houses, rooming houses, 
resorts, summer camps, trailer camps, etc.). 

(2) Definitions. The following definitions apply 
throughout this section: 

(a) "Amounts derived" means gross income from what- 
ever source and however designated. It includes "gross pro- 
ceeds of sales" and "gross income of the business" as those 
terms are defined by RCW 82.04.070 and 82.04.080, respec- 
tively. It shall also include income attributable to bona fide 
"initiation fees" and bona fide "dues." 

(b) "Amusement and recreation services" include, but 
are not limited to: Golf, pool, billiards, skating, bowling, 
swimming, bungee jumping, ski lifts and tows, basketball, 
((raequet-ball)) racquetball, handball, squash, tennis, and all 
batting cages. "Amusement and recreation services" also 
include the provision of related facilities such as basketball 
courts, tennis courts, handball courts, swimming pools, and 
charges made for providing the opportunity to dance. The 
term "amusement and recreation services" does not include 
instructional lessons to learn a particular activity such as ten- 
nis lessons, swimming lessons, or archery lessons. 

(c) "Any additional charge" means a price or payment 
other than bona fide initiation fees or dues, paid by persons 
for particular goods and services received. The additional 
charge must be reasonable and any business and/or sales 
taxes must be paid upon such charges in order to qualify other 
income denominated as "bona fide dues" or "fees" to be 
deductible. The reasonableness of any additional charge will 
be based on one of the following two criteria: 

(i) It must cover all costs reasonably related to furnishing 
the goods or services; or 

(ii) It must be comparable with charges made for similar 
goods or services by other comparable businesses. 

(d) "Direct overhead costs" include all items of expense 
immediately associated with the specific goods or services 
for which the costs of production method is used. For exam- 
ple, the salary of a swimming pool lifeguard or the salary of a 
golf club's greenskeeper are both direct overhead costs in 
providing swimming and golfing respectively. 

(e) "Dues" are those amounts periodically paid by mem- 
bers solely for the purpose of entitling those persons to con- 
tinued membership in the club or similar organization. It shall 
not include any amounts paid for goods or services rendered 
to the member by the club or similar organization. 
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(f) "Entry fees" means those amounts paid solely to 
allow a person the privilege of entering a tournament or other 
type of competition. The term does not include any amounts 
charged for the underlying activity. 

(g) "Goods or services rendered" shall include those 
amusement, recreation, and physical fitness services defined 
to be retail sales in (m) of this subsection. Also see, WAC 
458-20-166 (Hotels, motels, boarding houses, rooming 
houses, resorts, summer camps, trailer camps, etc.) and WAC 
458-20-244 (Food products). The term shall include the total- 
ity or aggregate of goods or services available to members. It 
is not determinative that some members actually receive 
more goods or actually enjoy more services than others so 
long as the totality of the goods or services offered are made 
available to members in general. 

(h) "Indirect overhead costs" means overhead costs 
incurred by the service provider that are not immediately 
associated with the specific goods and services. These costs 
include a pro rata share of total operating costs, including all 
executive salaries and employee salaries that are not "direct 
overhead costs" as that term is defined in (d) of this subsec- 
tion, as well as a pro rata share of administrative expenses 
and the cost of depreciable capital assets. 

(i) "Initiation fees" means those amounts paid solely to 
initially admit a person as a member to a club or organization. 
"Bona fide initiation fees" within the context of this rule shall 
include only those one-time amounts paid which genuinely 
represent the value of membership in a club or similar orga- 
nization. It shall not include any amount paid for or attribut- 
able to the privilege of receiving any goods or services other 
than mere nominal membership. 

(j) "League fees" means those amounts paid solely for 
the privilege of allowing a person or a person's team to join 
an association of sports teams or clubs that compete chiefly 
amongst themselves. The term does not include any amounts 
charged for the underlying activity. 

(k) "Nonprofit youth organization" means a nonprofit 
organization engaged in character building of youth which is 
exempt from property tax under RCW 84.36.030. 

(1) "Physical fitness services" include, but are not limited 
to: All exercise classes, whether aerobic, dance, water, 
jazzercise, etc., providing running tracks, weight lifting, 
weight training, use of exercise equipment, such as tread- 
mills, bicycles, stair-masters and rowing machines, and pro- 
viding personal trainers (i.e., a person who assesses an indi- 
vidual's workout needs and tailors a physical fitness workout 
program to meet those individual needs). "Physical fitness 
services" do not include instructional lessons such as those 
for self-defense, martial arts, yoga, and stress-management. 
Nor do these services include instructional lessons for activi- 
ties such as tennis, golf, swimming, etc. "Instructional les- 
sons" can be distinguished from "exercise classes" in that 
instruction in the activity is the primary focus in the former 
and exercise is the primary focus in the latter. 

(m) "Sale at retail" or "retail sale" include the sale or 
charge made by persons engaged in providing "amusement 
and recreation services" and "physical fitness services" as 
those terms are defined in (b) and (1) of this subsection. The 
term "sale at retail" or "retail sale" does not include: The sale 
of or charge made for providing facilities where a person is 
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merely a spectator, such as movies, concerts, sporting events, 
and the like; the sale of or charge made for instructional les- 
sons, or league fees and/or entry fees; charges made for car- 
nival rides where the customer purchases tickets at a central 
ticket distribution point and then the customer is subse- 
quently able to use the purchased tickets to gain admission to 
an assortment of rides or attractions; or, the charge made for 
entry to an amusement park or theme park where the predom- 
inant activities in the area are similar to those found at carni- 
vals. 


(n) "Significant amount" relates to the quantity or degree 
of goods or services rendered and made available to members 
by the organization. "Significant" is defined as having great 
value or the state of being important. 


(o) "Value of such goods or services" means the market 
value of similar goods or services or computed value based 
on costs of production. 


(3) Business and occupation tax. 


(a) Retailing classification. Gross receipts from the kind 
of amusement, recreation, and physical fitness services 
defined to be retail sales in subsection (2)(m) of this section 
are taxable under the retailing classification. Persons engaged 
in providing these activities are also taxable under the retail- 
ing classification upon gross receipts from sales of meals, 
drinks, articles of clothing, or other property sold by them. 


(b) Service and other activities classification. Gross 
receipts from activities not defined to be retail sales, such as 
tennis lessons, golf lessons, and other types of instructional 
lessons, are taxable under the service and other activities 
classification. Persons providing licenses to use real estate, 
such as separately itemized billings for locker rentals, are 
also taxable under this classification. See WAC 458-20-118 
(Sale or rental of real estate, license to use real estate). 


(4) Receiving income in the form of dues and/or initi- 
ation fees. 


(a) General principles. For the purposes of the business 
and occupation tax, all amounts derived from initiation fees 
and dues must be reported as gross income which then must 
be apportioned between taxable and deductible income. The 
following general principles apply to providing amusement, 
recreation, and physical fitness services when income is 
received in the form of dues and/or initiation fees: 


(i) RCW 82.04.4282 provides for a business and occupa- 
tion tax deduction for amounts derived from activities and 
charges of essentially a nonbusiness nature. The scope of this 
statutory deduction is limited to situations where no business 
or proprietary activity (including the rendering of goods or 
services) is engaged in which directly generates the income 
claimed for deduction. Many for-profit or nonprofit entities 
may receive "amounts derived," as defined in this section, 
which consist of a mixture of tax deductible amounts (bona 
fide initiation fees and dues) and taxable amounts (payment 
for significant goods and services rendered). To distinguish 
between these kinds of income, the law requires that tax 
exemption provisions be strictly construed against the person 
claiming exemption. Also, RCW 82.32.070 requires the 
maintenance of suitable records as may be necessary to deter- 
mine the amount of any tax due. The result of these statutory 
requirements is that all persons must keep adequate records 
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sufficient to establish their entitlement to any claimed tax 
exemption or deduction. 


(ii) The law does not contemplate that the deduction pro- 
vided for by RCW 82.04.4282 should be granted merely 
because the payments required to be made by members or 
customers are designated as "initiation fees" or "dues." The 
statutory deduction is not available for outright sales of tangi- 
ble personal property or for providing facilities or services 
for a specific charge. Neither is it available if dues are in 
exchange for any significant amounts of goods or services 
rendered by the recipient thereof to members without any 
additional charge to the member, or if the dues are graduated 
upon the amount of goods or services rendered. Thus, it is 
only those initiation fees and dues which are paid solely and 
exclusively for the express privilege of belonging as a mem- 
ber of a club, organization, or society, which are deductible. 


(iii) In applying RCW 82.04.4282, no distinction is made 
between the kinds of clubs, organizations, associations, or 
other entities which may be eligible for this deduction. They 
may be operated for profit or nonprofit. They may be owned 
by the members, incorporated, or operating as a partnership, 
limited liability company, joint venture, sole proprietorship, 
or cooperative group. They may be of a charitable, fraternal, 
social, political, benevolent, commercial, or other nature. The 
availability of the deduction is determined solely by the 
nature of the activity or charge which generates the "amounts 
derived" as that term is defined in subsection (2)(a) of this 
section. 


(iv) Nonprofit youth organizations, as defined in subsec- 
tion (2)(k) of this section, may deduct fees or dues received 
from members even though the members are entitled to use 
the organization's facilities, including camping and recre- 
ational facilities, in return for such payments. (See RCW 
82.04.4271.) 


(b) Allocation of income. Persons who derive income 
from initiation fees and dues may find that they have incurred 
business and occupation tax liability under both the retailing 
and service and other activities classifications. For example, 
an organization may furnish exercise equipment as well as 
provide lessons in martial arts to its members in return for 
payment of dues. The former is a retailing taxable activity 
while the latter is taxable under the service business tax. 
These taxes are at different rates. Once the income has been 
allocated between taxable and deductible amounts, the parts 
of taxable income attributable to either retailing activities or 
service activities must be reported on the combined excise 
tax return under the appropriate classification and under the 
prevailing tax rates. In addition, state and local retail sales 
taxes measured by the retailing portions must be separately 
collected from dues paying members, reported, and remitted 
with the same excise tax return. 


(c) Alternative methods of reporting. Persons who 
receive any "amounts derived" from initiations fees and/or 
dues may report their tax liabilities and determine the amount 
of tax reportable under different classifications (retailing or 
service) by use of two alternative allocation methods. The 
taxpayer may only change its selected allocation method 
annually and all changes are prospective only. These mutu- 
ally exclusive methods are: 
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(i) Actual records of facilities usage. 

(A) Persons may allocate their income based upon such 
actual records of facilities usage as are maintained. This 
method is accomplished by either: The allocation of a reason- 
able charge for the specific goods or services rendered; or, 
the average comparable charges for such goods or services 
made by other comparable businesses. In no case shall any 
charges under either method be calculated to be less than the 
actual cost of providing the respective good or service. When 
using the average comparable charges method the term "com- 
parable businesses" shall not include subsidized public facil- 
ities when used by a private facility. 

(B) The actual records of facilities usage method must 
reflect the nature of the goods or services and the frequency 
of use by the membership, either from an actual tally of times 
used or a periodic study of the average membership use of 
facilities. Actual usage reporting may also be based upon a 
graduated or sliding fees and dues structure. For example, an 
organization may charge different initiation fees or dues rates 
for a social membership than for a playing membership. The 
difference between such rates is attributable to the value of 
the goods or services rendered. It constitutes the taxable por- 
tion of the "amounts derived" allocable to that particular 
activity. Because of the broad diversification of methods by 
which "amounts derived" may be assessed or charged to 
members, the actual records of usage method of reporting 
may vary from organization to organization. 

(C) Organizations which provide more than one kind of 
"goods or services" as defined in subsection (2)(g) of this sec- 
tion, may provide such actual records for each separate kind 
of goods or services rendered. Based upon this method, the 
total of apportioned "taxable" income may be subtracted 
from total gross income to derive the amount of gross income 
which is entitled to deduction as "bona fide initiation fees and 
dues" under RCW 82.04.4282; or 

(ii) Cost of production method. 

(A) The cost of production allocation method is based 
upon the cost of production of goods or services rendered. 
Persons using this method are advised to seek the depart- 
ment's review of the cost accounting methods applied, in 
order to avoid possible tax deficiency assessment if records 
are audited. In such cases, the cost of production shall include 
all items of expense attributable to the particular facility 
(goods or services) made available to members, including 
direct and indirect overhead costs. 

(B) No portion of assets which have been fully depreci- 
ated will be included in computing overhead costs, nor will 
there be included any costs attributable to membership 
recruitment and advertising, or providing members with the 
indicia of membership (membership cards, certificates, con- 
tracts of rights, etc.). 

(C) The cost of production method is performed by mul- 
tiplying gross income (all "amounts derived") by a fraction, 
the numerator of which is the direct and indirect costs associ- 
ated with providing any specific goods or service, and the 
denominator of which is the organization's total operating 
costs. The result is the portion of "amounts derived" that is 
allocable to the taxable facility (goods or services rendered). 
If more than one kind of facility (goods or services) is made 
available to members, this formula must be applied for each 
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facility in order to determine the total of taxable and deduct- 
ible amounts and to determine the amount of taxable income 
to report as either retailing taxable or service taxable. The 
balance of gross amounts derived is deductible as bona fide 
initiation fees or dues. 

(D) Under very unique circumstances and only upon 
advance written request and approval, the department will 
consider variations of the foregoing accounting methods as 
well as unique factors. 

(E) Unless income accounting and reporting are accom- 
plished by one or a combination of methods outlined in this 
section, or under a unique reporting method authorized in 
advance by the department, it will be presumed that all 
"amounts derived" by any person who provides "goods or 
services" as defined herein, constitute taxable, nondeductible 
amounts. 

(5) Retail sales tax. 

(a) The retail sales tax must be collected upon charges 
for admissions, the use of facilities, equipment, and exercise 
classes by all persons engaged in the amusement, recreation, 
and physical fitness services that are defined to be retail sales 
in subsection (2)(m) of this section. The retail sales tax must 
also be collected upon sales of food, drinks and other mer- 
chandise by persons engaging in such businesses. See WAC 
458-20-244 (Food products). In the case of persons who 
receive their income in the form of dues and/or initiation fees, 
the amount of gross receipts determined to be taxable under 
the retailing business and occupation classification shall be 
used to determine the person's retail sales tax liability under 
this subsection. 

(b) When the charge for merchandise is included within 
a charge for admission which is not a "sale at retail" as 
defined herein, the retail sales tax applies to the charge made 
for both merchandise and admission, unless a proper segrega- 
tion of such charge is made in the billing to the customer and 
upon the books of account of the seller. 

(c) The retail sales tax applies upon the purchase or 
rental of all equipment and supplies by persons providing 
amusement, recreation, and physical fitness services, other 
than merchandise that is actually resold by them. For exam- 
ple, the retail sales tax applies to purchases of such things as 
soap or shampoo provided at no additional charge to mem- 
bers of a health club. 

(6) Transitory provisions for nonprofit youth organi- 
zations. The 1993 amendment of RCW 82.04.050 resulted in 
"physical fitness services" provided by nonprofit youth orga- 
nizations being classified as retail sales. However, section 1, 
chapter 85, Laws of 1994, amended RCW 82.08.0291 and 
thereby exempted from the definition of retail sale, the sale of 
such services by a nonprofit youth organization to members 
of the organization. This change became effective July 1, 
1994. Therefore, nonprofit youth organizations are only lia- 
ble for retail sales tax on the sale or charge made for "physi- 
cal fitness services" from July 1, 1993, to June 30, 1994. 
Nonprofit youth organizations were previously exempt from 
the collection of retail sales tax on "amusement and recre- 
ation services" (RCW 82.08.0291) and were previously not 
subject to retailing business and occupation tax on both the 
provision of "physical fitness services" and "amusement and 
recreation services" (RCW 82.04.4271). Nonprofit youth 
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organizations, however, may have tax liabilities for other 
types of activities, such as retail sales of food, retail sales of 
tangible personal property, or the license to use real estate, as 
discussed above. 


WSR 17-04-011 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 17-15—Filed January 19, 2017, 3:50 p.m., effective January 19, 
2017, 3:50 p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amends recreational harvest rules for razor 
clams. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-56-36000Z; and amending WAC 220- 
56-360. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Survey results show that ade- 
quate clams are available for harvest in Razor Clam Areas 4 
and 5. Washington department of health has certified clams 
from this beach to be safe for human consumption. There is 
insufficient time to adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 19, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 


NEW SECTION 


WAC 220-56-36000Z Razor clams—Areas and sea- 
sons. Notwithstanding the provisions of WAC 220-56-360, it 
is unlawful to take, dig for or possess razor clams taken for 
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personal use from any beaches in any razor clam area except 
as provided for in this section: 

(1) Effective 12:01 p.m. January 27, 2017 through 11:59 
p.m. January 31, 2017, razor clam digging is permissible in 
Razor Clam Area 4. Digging is permissible from 12:01 p.m. 
to 11:59 p.m. each day only. 

(2) Effective 12:01 p.m. January 29, 2017 through 11:59 
p.m. January 31, 2017, razor clam digging is permissible in 
Razor Clam Area 5. Digging is permissible from 12:01 p.m. 
to 11:59 p.m. each day only. 

(3) It is unlawful to dig for razor clams at any time in the 
Copalis Clam sanctuaries defined in WAC 220-56-372. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 12:01 a.m. February 1, 2017: 


WAC 220-56-36000Z Razor clams—Areas and seasons. 


WSR 17-04-012 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 17-16—Filed January 20, 2017, 9:30 a.m., effective January 23, 
2017] 


Effective Date of Rule: January 23, 2017. 

Purpose: Amends recreational salmon rules for Puget 
Sound. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 232-28-62100R; and amending WAC 232- 
28-621. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Before the salmon fishing sea- 
son started, Washington department of fish and wildlife and 
tribal comanagers agreed to a limited number (2,597) of Chi- 
nook encounters - retaining or releasing fish - anglers are 
allowed in Marine Area 10. Preliminary estimates indicate 
that anglers have retained or released 2,390 Chinook and are 
expected to reach the limit for Chinook encounters by Janu- 
ary 23, 2017. The fishery is being closed to control impacts 
on stocks of concern and ensure compliance with conserva- 
tion objectives. There is insufficient time to adopt permanent 
rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
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Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 20, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 


NEW SECTION 


WAC 232-28-62100S Puget Sound salmon—Saltwa- 
ter seasons and daily limits. Notwithstanding the provisions 
of WAC 232-28-621, it is unlawful to violate the provisions 
below. Unless otherwise amended, all permanent rules 
remain in effect. 

(1) Marine Areas 7: Effective immediately until further 
notice: 

(a) Daily limit of 2 salmon, no more than 1 Chinook. 
Release coho and wild Chinook. 

(2) Marine Areas 8-1 and 8-2: Effective immediately 
until further notice: 

(a) Daily limit of 2 salmon, no more than 1 Chinook. 
Release coho and wild Chinook. 

(3) Marine Area 9: Effective immediately until further 
notice, except year-round piers: 

(a) Closed. 

(4) Marine Area 10: Effective January 23, 2017 through 
February, 28, 2017, except year-round piers: 

(a) Closed. 


Reviser's note: The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 232-28-62100R Puget Sound salmon—Saltwater 
seasons and daily limits. (17-05) 
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EMERGENCY RULES 
COMMUNITY COLLEGES 
OF SPOKANE 
[Filed January 23, 2017, 11:44 a.m., effective January 23, 2017, 11:44 a.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: On December 1, 2016, the court of appeals of 
the state of Washington division III filed an opinion regard- 
ing full adjudicative proceedings required by the Washington 
Administrative Procedure Act (APA), chapter 34.05 RCW in 
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the Arishi v. Washington State University case (No. 33306-0- 
HI). Community Colleges of Spokane (CCS) currently pro- 
vides a full adjudicative process in situations where a student 
is alleged to have violated the standards of conduct for stu- 
dents and discipline of more than ten instructional days or 
dismissal/expulsion might be a result and also for all allega- 
tions of student sexual misconduct; however, CCS will pro- 
vide additional clarification regarding the adjudicative pro- 
cess and incorporate language from the APA and model rules 
of procedure (chapter 10-08 WAC) in its standards of con- 
duct WAC to ensure compliance with the court of appeals 
decision. Further clarification regarding the equal rights of a 
complainant in sexually violent conduct complaints will also 
be added for compliance with Title IX guidance from the 
United States Department of Education's Office for Civil 
Rights. 


Citation of Existing Rules Affected by this Order: WAC 
132Q-10-310 Disposition of misconduct complaints by the 
student conduct officer, 132Q-10-315 Notice to the accused 
student of complaint, 132Q-10-318 Student conduct officer 
disciplinary proceedings, 132Q-10-320 Interim suspension 
and other sanctions, 132Q-10-325 Student conduct board 
proceedings, 132Q-10-330 Student conduct board decision 
and notification, 132Q-10-332 Student conduct administra- 
tive panel proceedings, 132Q-10-501 Additional procedural 
requirements for sexually violent conduct matters, 132Q-10- 
502 Supplemental procedures for allegations of sexually vio- 
lent conduct, and 132Q-10-503 Supplemental appeal rights 
for alleged sexually violent conduct. 


Statutory Authority for Adoption: RCW 28B.50.140. 
Other Authority: Chapter 34.05 RCW, APA. 


Under RCW 34.05.350 the agency for good cause finds 
that state or federal law or federal rule or a federal deadline 
for state receipt of federal funds requires immediate adoption 
of a rule. 


Reasons for this Finding: The reason for this finding is 
that on December 1, 2016, the court of appeals of the state of 
Washington division III filed an opinion regarding full adju- 
dicative proceedings required by the APA, chapter 34.05 
RCW in the Arishi v. Washington State University case (No. 
33306-0-III) in order to be in full compliance with this deci- 
sion some amendments are necessary. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 4, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 10, Repealed 0. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
10, Repealed 0. 


Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 
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Date Adopted: January 17, 2017. 


John O'Rourke 
Grants and Contracts Manager 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-310 Disposition of misconduct com- 
plaints by the student conduct officer. If a student conduct 
officer determines a complaint of general misconduct may 
have merit, the student conduct officer will schedule an initial 
meeting with the student to discuss the content of the com- 
plaint, the range of potential sanctions, and the applicable 
CCS code of conduct hearing procedures. 

(1) If the student fails to appear for the meeting and the 
range of sanctions for the alleged general misconduct do not 
include a suspension in excess of ten instructional days or a 
dismissal, the matter will be heard as a brief adjudicative pro- 
ceeding and the student conduct officer may: 

(a) Retain the matter for a brief adjudicative proceeding, 
determination of findings, conclusions, and sanctions; or 

(b) Send the matter to the student conduct board for a 
brief adjudicative proceeding ((and)) in accordance with the 
provisions of this code, the Administrative Procedure Act 
(chapter 34.05 RCW), and the model rules of procedure 
(chapter 10-08 WAC) including a determination of findings, 
conclusions, and sanctions. 

(2) If an agreed upon resolution cannot be reached or if 
the student fails to appear for the meeting and the range of 
sanctions for the alleged general misconduct include a sus- 
pension in excess of ten instructional days or a dismissal, the 
student conduct officer will send the matter to the student 
conduct administrative panel for a full adjudicative proceed- 


ing in accordance with the provisions of this code, the 
Administrative Procedure Act (chapter 34.05 RCW), and the 


model rules of procedure (chapter 10-08 WAC) including a 
hearing, determination of findings, conclusions, and sanc- 
tions. To the extent there is a conflict between the standards 
of conduct for students and the model rules, this standards of 
conduct for students code shall prevail. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-315 Notice to the accused student of 
complaint. (1) All general misconduct and sexual miscon- 
duct complaints deemed by the chief student service offi- 
cer/Title IX coordinator or student conduct officer to have 
merit are presented by the student conduct officer to the 
accused student in written form, in person, by regular mail or 
electronic mail. Notice by mail is sent to the student's last 
known local address. If the student no longer is enrolled at the 
time notice is sent, the notice is sent to the student's perma- 
nent address. The student is responsible for providing and 
keeping the college updated of his/her current ((address)) 
email and mailing addresses. 

(2) The written notice shall include: 

(a) The official name and reference number of the pro- 
ceeding and notice that the hearing is to be held pursuant to 
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these standards of conduct for students under the jurisdiction 
provided by WAC 132Q-10-120. 

(b) The factual details of the complaint, the policy, pro- 
cedure, rule or standard of conduct allegedly violated. 

(Œ) (c) The approximate time and place of the alleged 
act. 

((€e))) (d) The range of possible sanctions for the alleged 
act. 

(E) (e) The date, time, and place of the proceeding. A 
time for the disciplinary proceeding is set seven to ((tea 
tastructionat)) fourteen days after the student has been noti- 
fied unless waived by all parties. If the chair of the student 
conduct board, the chair of the student administrative panel 
or the accused student wish to alter the notice requirements, 
he/she must submit a written request to the student conduct 
officer. Time limits for notice may be shortened by the stu- 
dent conduct officer if the parties to the proceeding agree and 
also may be continued to a later time for good cause. 

((€e))) (£) Notification as to whether the student conduct 
officer, the student conduct board or the student administra- 
tive panel was assigned the case and the names, mailing 
address, and phone number of the designated presiding offi- 
cer(s). 

(g) Notification as to the mailing address and phone 
number of the office intended to represent the college in the 
proceeding. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-318 Student conduct officer disci- 
plinary proceedings. Brief adjudicative disciplinary pro- 
ceedings with the student conduct officer are conducted as 
follows: 

(1) Meetings will not be conducted in public. 

(2) Admission of any other person to the hearing is at the 
discretion of the student conduct officer. 

(3) Respondents have the right to be assisted by an advi- 
sor they choose, at their own expense. The respondents are 
responsible for presenting their own information. Advisors 
are not permitted to address the student conduct officer or 
participate directly in the meeting. An advisor may commu- 
nicate only with the person they are advising. The student 
conduct officer may call recesses to facilitate this communi- 
cation. A respondent should select as an advisor a person 
whose schedule allows attendance at the scheduled date and 
time for the hearing. Delays are not normally allowed due to 
the scheduling conflicts of an advisor. 

(4) The respondent may provide sworn written state- 
ments from witnesses and other documents or information 
that he/she believes is relevant to the case. Forms for the writ- 
ten statements are available from the student conduct officer 
or online. 

(5) The student conduct officer determines which 
records, exhibits and written statements may be accepted as 
information for consideration. 

(6) There is a single verbatim record, such as a recording 
or transcript, of the information gathering portion of hear- 
ings. The record is the property of the college. 
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(7) If the student does not appear for the hearing after 
proper notice has been provided, the student conduct officer 
will consider the complaint, absent the student, and enter a 
decision regarding the complaint including appropriate disci- 
plinary sanctions. 

(8) The student conduct officer will notify the student in 
writing, in person, by mail or electronic mail of his or her 
decision. Notice of the decision is sent within ten ((#strue- 
tienat)) days from the hearing date. If the college is not in ses- 
sion, this period may be reasonably extended. 

(9) The written notice of the decision will include the 
reasons for the decision, the sanctions, and information about 
the appeal process. The student conduct officer may notify 
the student prior to receipt of the formal written notice. The 
notice is sent to the student's last known mailing address or 
email address. 

(10) The burden of proof that guides the student conduct 
officer's decision is a preponderance of evidence, which is 
whether it is more likely than not the accused student violated 
the standards of conduct for students. The student conduct 
officer includes in his/her written notice of the decision the 
findings and conclusions of all material issues of law, includ- 
ing which, if any, provision of the standards of conduct for 
students were violated. Findings based substantially on the 
credibility of evidence shall be so identified. 

(11) The student conduct officer may take any of the fol- 
lowing actions: 

(a) Terminate the proceeding, exonerating the student; 

(b) Dismiss the case after providing appropriate counsel- 
ing and admonishment to the student. Such action is final and 
is not subject to review on appeal; 

(c) Issue a verbal warning to the student directly. Such 
action is final and is not subject to review on appeal; 

(d) Impose sanctions provided for in WAC 132Q-10-400 
such as probation, loss of privileges, restitution or compensa- 
tion, fines, college suspension of ten instructional days or 
less, and revocation of admission. Such actions are subject to 
review on appeal as provided in this chapter; 

(e) Refer the matter directly to the student conduct board 
or the student conduct administrative panel for such action as 
the panel deems appropriate. Such referral shall be in writing, 
to the attention of the chair of the student conduct board or 
the chair of the student conduct administrative panel, with a 
copy served on the accused student. 

(12) A referral to the student conduct board may be used 
in instances where the alleged misconduct is novel or contro- 
versial and the student conduct officer believes input from 
the larger campus community would be beneficial. A referral 
to the student administrative panel should be used in 
instances where new evidence comes forth suggesting that 
discipline of more than ten instructional days or dismissal/ 
expulsion is appropriate or new evidence comes forth sug- 
gesting evidence of sexual misconduct. It may also be war- 
ranted when the immediate alleged misconduct, by itself, is 
not severe enough to warrant an expulsion or suspension in 
excess of ten instructional days, but may trigger a deferred 
suspension or expulsion that was imposed during an earlier 
disciplinary proceeding. 

(13) The written decision is the college's initial order. 
Appeals are governed by WAC 132Q-10-335. A referral of a 
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matter directly to the student conduct board or to the admin- 
istrative panel does not constitute a written decision. 

(14) If the respondent does not appeal the student con- 
duct officer's decision within twenty calendar days from the 
date of the decision, it becomes the college's final order after 
twenty-one calendar days. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-320 Interim suspension and other 
((sanetions)) restrictions. (1) In certain circumstances, the 
chief student services officer/Title IX coordinator, or his/her 
designee may impose an interim suspension from college or 
other ((sanetiens)) restrictions prior to the proceedings ((with 
the-student- conduct efficer)) being conducted pursuant to 
WAC 132Q-10-310 or being conducted pursuant to WAC 
132Q-10-502. Interim suspension or other ((sanetiens)) 
restrictions may be imposed only if there is reasonable cause 
to believe that the accused student: 

(a) Has violated a provision of the standards of conduct 
for students; 

(b) In situations involving an immediate danger to the 
health, safety, or welfare of members of CCS or the public at 
large; 

(c) To ensure the student's own physical safety and well- 
being; or 

(d) If the student poses an ongoing threat of disruption 
to, or interference with, the operations of the college. 

(2) During the interim period, a student may be denied 
access to classes, activities and privileges, as the student con- 
duct officer determines while an investigation and/or formal 
disciplinary procedures are pending. 

(3) Notice. 

(a) Any student who has been suspended on an interim 
basis based on general misconduct or sexual misconduct 
under these standards of conduct for students shall be served 
with written notice or oral notice of the ((summary)) interim 
suspension by the chief student services officer/Title IX coor- 
dinator, or his/her designee. If oral notice is given, a written 
notification shall be provided to the student within two busi- 
ness days of the oral notice in person, by regular mail or elec- 
tronic mail. Written notice by mail is sent to the student's last 
known address. ((H the-student netengeris-enroHed at the 


nentaddress.)) The student is responsible for providing the 
college the current address. 

(b) The notice shall be entitled "Notice of ((Summary)) 
Interim Suspension" and shall include the reasons for impos- 
ing the interim suspension, including reference to the provi- 
sions of the standards of conduct for students that have been 
allegedly violated, the date, time and location where student 
must appear for a hearing on the interim suspension; and the 
conditions, if any, under which the student may physically 
access the campus or communicate with members of the 
campus community. 

(4) The student conduct officer shall conduct a hearing 
on the ((semmary)) interim suspension as soon as practicable 
after imposition of the ((summiary)) interim suspension. If the 
student has been trespassed from the campus, a notice against 
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trespass shall be included that warns the student that his or 
her privilege to enter into or remain on college premises has 
been withdrawn, that the accused student shall be considered 
trespassing and subject to arrest for criminal trespass if the 
accused student enters the college campus other than to meet 
with the student conduct officer, or to attend a disciplinary 
hearing. The interim suspension shall not replace the regular 
discipline process, which shall proceed as quickly as feasible 
in light of the interim suspension. A full hearing before the 
student conduct officer, the student conduct board or the stu- 
dent conduct administrative panel may be convened in a 
timely manner which may negate the need for an interim sus- 

(((4))) (5) In the event the alleged misconduct which is 
the basis for interim suspension involves claims of sexually 
violent conduct, both the accused student and the com- 
plainant shall be notified of the interim suspension. Please 
refer to WAC 132Q-10-501 and 132Q-10-502 which outline 
additional and supplemental procedural requirements for sex- 
ually violent conduct allegations and matters. In no event 
shall mediation be used to resolve complaints involving alle- 
gation of sexual violence. 

(6) The issue before the student conduct officer during 
the interim suspension hearing is whether there is probable 
cause to believe that interim suspension is necessary and/or 
whether other less ((resttietive)) severe interim ((diseipHnary 
aetienis)) restrictions are appropriate. For the purpose of this 
section, probable cause means sufficient facts to lead a rea- 
sonable person to believe that the elements necessary for 
imposing ((a-summary)) an interim suspension have been sat- 
isfied. The student shall be given an opportunity to explain 
why ((semmary)) interim suspension is or is not necessary 
either through oral ((test#meny)) or written statement or a 
combination of oral and written statements. 

(© (7) If the notice of ((summary)) interim suspen- 
sion proceedings has been served upon the accused student in 
accordance with these rules and the student fails to appear at 
the designated hearing time, the student conduct officer may 
order that the ((summary)) interim suspension remain in 
place pending imposition of final disciplinary action. 

((€6))) (8) The student conduct officer shall issue a writ- 
ten order within two instructional days of the hearing, which 
shall include a brief statement of findings of fact and conclu- 
sions ((eftaw)), the policy reasons justifying imposition of 
the ((summary)) interim suspension, and setting forth the stu- 
dent conduct officer's decision in the matter. If the ((sum- 
mary)) interim suspension is upheld and/or other ((dise+ 
ple)) restrictions are imposed, the order shall inform the 
student of the duration of the ((summiary)) interim suspension 
or the nature of the ((diseipHnary-actients))) restrictions, con- 
ditions under which the ((sammeary)) interim suspension may 
be terminated or modified, and procedures by which the order 
may be appealed. 

(E) (9) To the extent permissible under law, the stu- 
dent conduct officer shall provide a copy of the order to all 
persons or offices that may be bound or protected by it 
including the complainant. 


(((8)-Fheinterim-suspensien shall not replace the resular 
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ar Eo ener hich shall ae : a ; aiekly re eee 


Emergency 


WSR 17-04-020 


lidated with 4 i oe i HSJ) 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-325 Student conduct board proceed- 
ings. In cases in which the student conduct officer determines 
to refer a matter directly to the student conduct board for a 
hearing, the following procedures apply: 

(1) The student conduct officer shall serve all parties, 
and student conduct board members with written notice of 
the hearing seven to ten days prior to the hearing date, time 
and location, as further specified in RCW 34.05.434 and 
WAC 10-08-040 and 10-08-045. The student conduct officer 
may shorten this notice period if all parties agree, and also 
may continue the hearing to a later time for good cause. 

(2) The student conduct officer is authorized to conduct 
prehearing conferences and/or to make prehearing decisions 
concerning the extent and forms of any discovery, issuance of 
protective orders, and similar procedural matters. 

(3) The student conduct officer shall provide assistance 
to parties, upon request, in obtaining relevant and admissible 
evidence that is within the college's control. 

(4) The student conduct officer may provide to the board 
members in advance of the hearing copies of: (a) The student 
conduct officer's notice of complaint and referral; and (b) any 
documents provided in response by the accused student. If 
doing so, however, the student conduct officer should remind 
the committee members that these documents are not evi- 
dence of any facts they may allege. 

(5) Communications between committee members and 
other hearing participants regarding any issue in the proceed- 
ing, other than procedural communications that are necessary 
to maintain an orderly process, are generally prohibited, and 
any improper "ex parte" communication shall be placed on 
the record, as further provided in RCW 34.05.455. 

(6) Hearings are ordinarily closed to the public. How- 
ever, if all parties agree on the record that some or all of the 
proceedings be open, the chair shall determine any extent to 
which the hearing will be open. If any person disrupts the 
proceedings, the chair may exclude that person from the hear- 
ing room. 

(7) The complainant, the accused student, and their 
respective advisors may attend the portion of the hearing at 
which information is received, but may not attend the board's 
deliberations. Admission of any other person to the hearing is 
at the discretion of the student conduct board chair. 

(8) In circumstances involving more than one accused 
student, the student conduct officer may permit joint or sepa- 
rate hearings. 

(9) The accused student has the right to be assisted by an 
advisor they choose, at their own expense. The accused stu- 
dent is responsible for presenting his/her own information. 
Advisors are not permitted to address the board or participate 
directly in the hearing. An advisor may communicate only 
with the person they are advising. The board chair may call 
recesses to facilitate this communication. A student should 
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select as an advisor a person whose schedule allows atten- 
dance at the scheduled date and time for the hearing. Delays 
are not normally allowed due to the scheduling conflicts of an 
advisor. 


(10) The accused student, the student conduct officer, 
and the board chair may arrange for witnesses to present per- 
tinent information to the student conduct board. Witnesses 
may provide written statements in lieu of their attendance at 
the hearing. The accused student is responsible for informing 
his/her witnesses of the time and place of the hearing. Wit- 
nesses provide information to, and answer questions from, 
the student conduct board. To preserve the educational tone 
of the hearing and to avoid an adversarial environment, ques- 
tions are directed to the chair, rather than to the witness 
directly. Questions concerning whether potential information 
may be received are resolved by the chair. The record will 
reflect the questions that were submitted and the rationale for 
disallowing any questions. All testimony and written state- 
ments shall be given under oath or affirmation. 


(11) The board chair determines which records, exhibits 
and written statements may be accepted as information for 
consideration by the board, except as overridden by majority 
vote of the board. 


(12) Formal rules of process, procedure and technical 
tules of evidence, such as are applied in criminal or civil 
court, are not used in board proceedings. 


(13) Questions related to the order of the proceedings are 
determined by the board chair. 


(14) If an accused student, with notice, does not appear 
before a student conduct board hearing, the information in 
support of the complaint is presented and considered in the 
absence of the accused student. 


(15) The board chair shall cause the hearing to be 
recorded by a method that he/she selects in accordance with 
RCW 34.05.449. Board deliberations are not recorded. The 
record or transcript is the property of the college. That 
recording, transcript or a copy, shall be made available to the 
parties upon request. The board chair shall ensure mainte- 
nance of the record of the proceeding that is required by 
RCW 34.05.476, which shall also be available upon request 
for inspection and copying by the respondent. Other record- 
ing shall also be permitted in accordance with WAC 10-08- 
190. 


(16) The board chair may accommodate concerns for the 
personal safety, well-being or fears of confrontation during 
the hearing by providing separate facilities, or by permitting 
participation by telephone, audio tape, written statement, or 
other means. 


(17) The student conduct officer (unless represented by 
an assistant attorney general) shall present the case for disci- 
plinary action. The facts justifying any such action must be 
established by a preponderance of the evidence. 


(18) At the conclusion of the hearing, the board shall per- 
mit the parties to make closing arguments in whatever form it 
wishes to receive them. The board may also permit each party 
to propose findings, conclusions, and/or an order for its con- 
sideration. 
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AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-330 Student conduct board decision 
and notification. Procedures for student conduct board pro- 
ceedings: 

(1) At the conclusion of the hearings on conduct matters, 
including closing arguments and deliberations, the student 
conduct board determines by majority vote whether the 
accused student has violated the standards of conduct for stu- 
dents. If so, the board determines and imposes the appropri- 
ate sanctions from WAC 132Q-10-400. 

(2) The burden of proof that guides the board's decision 
is the preponderance of evidence, whether it is more likely 
than not that the accused student violated the standards of 
conduct for students. 

(3) The student conduct officer notifies the parties, in 
writing, in person, by mail or electronic mail of the board's 
decision. Written notice is sent within ten ((+struetionat)) 
days from the hearing date. If the college is not in session, 
this period may be reasonably extended. The student conduct 
board includes in the written notice of the decision the find- 
ings and conclusions on all material issues of law, including 
which, if any, provisions of the ((studentconductcede)) stan- 
dards of conduct for students were violated. Any findings 
based substantially on the credibility of evidence or the 
demeanor of witnesses shall be so identified, the disciplinary 
sanctions, and information about the appeal process. The 
board's initial order shall also include a determination on 
appropriate discipline, if any. The student conduct officer 
may notify the student prior to receipt of the formal written 
notice. The notice, if sent by mail, is sent to the student's last 
known address. 

(4) The written decision is the college's initial order. 
Appeals are governed by WAC 132Q-10-335. 

(5) If the student does not appeal the board's decision 
within twenty calendar days from the date of the decision, it 
becomes the college's final order after twenty-one calendar 
days. 

(6) The committee chair shall promptly transmit a copy 
of the order and the record of the board's proceedings to the 
appeals board. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-332 Student conduct administrative 
panel proceedings. ((In-eases-nm-which the student conduct 
officer+efers-anatter tothe student conduct administrative 

ing;)) The student conduct administrative 
panel will conduct full adjudicative proceeding in accordance 
with the provisions of this standards of conduct for students 
code, the Administrative Procedure Act (chapter 34.05 
RCW), and the model rules of procedure (chapter 10-08 
WAC) including a hearing, determination of findings, con- 
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ten notice of the hearing not less than seven calendar days or 
more than ten calendar days prior to the hearing date, time 
and location, as further specified in RCW 34.05.434 and 
WAC 10-08-040 and 10-08-045. The student conduct officer 
may shorten this notice period if all parties agree, and also 
may continue the hearing to a later time for good cause. 

(2) The student conduct administrative panel chair is 
authorized to conduct prehearing conferences and/or to make 
prehearing decisions concerning the extent and form of any 
discovery, issuance of protective decisions, and similar pro- 
cedural matters. 

(3) Upon written request filed at least five days before 
the hearing by any party or at the direction of the committee 
chair, the parties shall exchange, no later than the third day 
prior to the hearing, lists of potential witnesses and copies of 
potential exhibits that they reasonably expect to present to the 
committee. Failure to participate in good faith in such a 
requested exchange may be cause for exclusion from the 
hearing of any witness or exhibit not disclosed, absent a 
showing of good cause for such failure. 

(4) The student conduct officer may provide to the panel 
members in advance of the hearing copies of: (a) The student 
conduct officers’ notice of complaint and referral; and (b) 
documents provided by the accused student in response to the 
complaint. If doing so, however, the chair should remind the 
panel members that these documents are not evidence of any 
facts they may allege. 

(6) (5) Communications between panel members and 
other hearing participants regarding any issue in the proceed- 
ing, other than procedural communications that are necessary 
to maintain an orderly process, are generally prohibited, and 
any improper "ex parte" communication shall be placed on 
the record, as further provided in RCW 34.05.455. 

((€4})) (6) An accused student may elect to be repre- 
sented by an attorney at his or her own cost, but will be 
deemed to have waived that right unless, at least four busi- 
ness days before the hearing, written notice of the attorney's 
identity and participation is filed with both the panel chair 
with a copy to the student conduct officer. The panel may be 
advised by an assistant attorney general. If the respondent is 
represented by an attorney, the student conduct officer may 
also be represented by a second, appropriately screened assis- 
tant attorney general. 

(© (7) The hearing will ordinarily be closed to the 
public. However, if all parties agree on the record that some 
or all of the proceedings be open, the panel chair shall deter- 
mine any extent to which the hearing will be open. If any per- 
son disrupts the proceedings, the panel chair may exclude 
that person from the hearing room. 

((€6})) (8) In circumstances involving more than one 
accused student, the student conduct officer may permit joint 
or separate hearings. 

(E) (9) The president of the college or his/her desig- 
nee, the chair of the student conduct administrative panel, the 


clusions, and sanctions. To the extent there is a conflict 


administrators assigned to the student conduct administrative 


between the standards of conduct for students and the model 


panel, deans, and/or the student conduct officer have the 


tules, this standards of conduct for students code shall pre- 
vail. The following procedures apply: 

(1) The student conduct officer shall serve all parties, 
and student conduct administrative panel members with writ- 


authority to issue subpoenas. 

(10) The accused student and the student conduct officer 
may arrange for witnesses to present pertinent information to 
the student conduct administrative panel. The accused stu- 
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dent is responsible for informing his/her witnesses of the time 
and place of the hearing((—Questiens-concernine whether 
potentialinformation maybe received are resolved by the 


((€8})) (11) The student conduct officer, upon written 
request, will provide reasonable assistance to the accused stu- 
dent in obtaining relevant and admissible evidence that is 
within the college's control. All testimony and written state- 
ments shall be given under oath or affirmation. 

(12) All testimony and written statements shall be given 
under oath or affirmation. 

(13) The panel chair determines which records, exhibits 
and written statements may be accepted as information for 
consideration by the panel consistent with RCW 34.05.452. 
Evidence, including hearsay evidence, is admissible if it is 
the kind of evidence on which reasonably prudent persons are 
accustomed to rely on in the conduct of their affairs. Evi- 
dence is not admissible if it is excludable on constitutional or 
statutory grounds or on the basis of evidentiary privilege rec- 
ognized in the courts of this state. The panel chair may 
exclude evidence that is irrelevant, immaterial or unduly rep- 
etitious. The panel chair will ensure that the hearing record 
reflects the basis for exclusion of any evidence. 

(14) The chair of the student conduct administrative 
panel shall decide all procedural questions and make rulings 
on the admissibility of evidence, motions, objections, and on 
challenges to the impartiality of board members, unless a 
hearing examiner is appointed as provided below. The Wash- 
ington rules of evidence shall serve as guidelines for those 
rulings on the admissibility of evidence. 

((€9})) (15) Questions related to the order of the proceed- 
ings are also determined by the student conduct administra- 
tive panel chair. 

(€®) (16) If an accused student, with notice, does not 
appear before a student conduct administrative panel hearing, 
the information in support of the complaint is presented and 
considered in the absence of the accused student. 

((G4)) G7) The panel chair may accommodate con- 
cerns for the personal safety, well-being or fears of confron- 
tation during the hearing by providing separate facilities, or 
by permitting participation by telephone, audio tape, written 
statement, or other means. In making such accommodations, 
the rights of the other parties must not be prejudiced and must 
have the opportunity to participate effectively in, to hear, and, 
if technically economically feasible, to see the entire pro- 
ceeding while it is taking place. 

(€) (18) The panel chair shall cause the hearing to be 
recorded by a method that he/she selects in accordance with 
RCW 34.05.449. Panel deliberations are not recorded. The 
record or transcript is the property of the college. That 
recording, transcript or a copy, shall be made available to the 
parties upon request. The panel chair shall ensure mainte- 
nance of the record of the proceeding that is required by 
RCW 34.05.476, which shall also be available upon request 
for inspection and copying by the respondent. Other record- 
ing shall also be permitted in accordance with WAC 10-08- 
190. 

((G3})) G9) The student conduct officer (unless repre- 
sented by an assistant attorney general) shall present the case 
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for disciplinary action. The facts justifying any such action 
must be established by a preponderance of the evidence. 

(€A) (20) At the conclusion of the hearing, the panel 
shall permit the parties to make closing arguments in what- 
ever form it wishes to receive them. The panel may also per- 
mit each party to propose findings, conclusions, and/or an 
order for its consideration. 

(E5 (21) Conduct matters that involve allegations of 
sexually violent conduct as defined in WAC 132Q-10- 
105(18) and further detailed in WAC 132Q-10-244 shall also 
utilize the supplemental hearing procedures of WAC 132Q- 
10-501 through 132Q-10-503. The terms of the supplemental 
procedures will prevail in the event of any discrepancy 
between this provision and the provisions of the supplemen- 
tal procedures. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-501 Additional procedural require- 
ments for sexually violent conduct matters. In the event the 
alleged misconduct involves claims of sexually violent con- 
duct, additional procedures are required by federal law. Both 
the accused student and the complainant in cases involving 
allegations of sexual misconduct shall be provided the same 
procedural rights to participate in student discipline matters, 
including the right to participate in the interim suspension 
process and disciplinary proceeding process and to appeal the 
chief student services officer's or student conduct administra- 
tive panel's disciplinary order. 

Application of the supplemental procedures for allega- 
tions of sexually violent conduct is limited to student conduct 
code proceedings involving allegations of sexually violent 
conduct. In such cases, these procedures shall supplement the 
student disciplinary procedures in WAC 132Q-10-305 
through ((432Q-40-335)) 132Q-10-318 and 132Q-10-325 
through 132Q-10-500. In the event of conflict between the 
supplemental sexually violent conduct procedures, interim 
suspension and other restrictions procedures and the student 
disciplinary procedures, the sexually violent conduct proce- 
dures shall prevail. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-502 Supplemental procedures for 
allegations of sexually violent conduct. (1) ((Cemplaints)) 
Reports of alleged sexually violent conduct by a student sub- 
mitted pursuant to WAC 132Q-10-305(2) shall be referred to 
the Title IX coordinator for an initial assessment. If an inves- 
tigation is deemed warranted it shall be completed in a timely 
manner as defined by administrative procedure 3.30.01. 

(a) If after a review, the Title IX coordinator determines 
that the facts as alleged would not constitute a violation of 
Title IX, the Title IX coordinator may close the file. 

(b) If after an initial review, the Title IX coordinator 
determines that the facts as alleged may constitute a violation 
of Title IX, the coordinator or his or her designee will ((een- 
duet)) order an investigation. 

(c) If after an initial review, the Title IX coordinator 
determines that the facts as alleged would not constitute a 
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violation of Title IX, but may constitute a violation of other 
provisions of the standards of conduct for students ((eenduet 
eede)), the coordinator may refer the matter to the student 
conduct officer to review and process. 

(d) If the Title IX coordinator determines an investiga- 
tion is not warranted on a sexually violent conduct report, the 
student conduct officer will make reasonable efforts to meet 
with the complainant and accused student individually to dis- 
cuss the outcome. 

(e) If an investigation is conducted based on a sexually 
violent conduct ((eemplaint)) report, the Title IX coordinator 
will make a reasonable effort to meet with the complainant 
and accused student separately to discuss the results of the 
investigation and possible protective ((sanetiens)) restric- 
tions or conditions that may be imposed on the accused stu- 
dent. Please refer to WAC 132Q-10-503 for the appeal rights 
of both parties. 

(2) Respondents may have interim restrictions placed on 
them as outlined in WAC 132Q-10-320. 

(3) If the Title IX coordinator or his/her designee deter- 
mines that the investigative report contains facts that demon- 
strate a violation of the standards of conduct for students, but 
not a violation of the sexually violent conduct provisions, 
then he/she will refer the matter to the appropriate student 
conduct officer for disciplinary proceedings under these reg- 
ulations. 

(6) (4) Informal dispute resolution shall not be used 
to resolve sexual misconduct complaints ((without-written 
dent} the parties-elect to-mediate-a_disputeeither party 


i )). 

((€4})) (5) College personnel will honor requests to keep 
sexual misconduct complaints confidential to the extent this 
can be done without unreasonably risking the health, safety 
and welfare of the complainant or other members of the col- 
lege community or its legal duty to investigate and process 
sexual harassment and sexual violence complaints. 


((G}Aceused student and complainant _shall_havethe 


choosing during the appeal preeess-)) (6) The complainant 
and respondent have the same rights regarding advisors and 
witnesses as set forth in WAC 132Q-10-332. The com- 
plainant and respondent may choose to be represented at the 
hearing by an attorney at his or her own expense, but will be 
deemed to have waived that right unless, at least four busi- 
ness days before the hearing, he or she files a written notice 
of the attorney's identity and participation with the committee 
chair and copy the chief student services officer. The chief 
student services officer will provide a copy of the notice ((te 
the-aceused-student)) of hearing to the complainant. 

((€6})) (7) The complainant may arrange for witnesses to 
present pertinent information to the student conduct adminis- 
trative panel. The complainant is responsible for informing 
his/her witnesses of the time and place of the hearing. 

(8) The student conduct officer, upon request, shall pro- 
vide reasonable assistance to the complainant in obtaining 
relevant and admissible evidence that is within the college's 
control. 
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(9) During the proceedings, complainant and accused 
student shall not directly question or cross examine one 
another. All questions shall be directed to the chair, who will 
act as an intermediary and pose questions on the parties' 
behalf. The student conduct administrative panel chair may 
overrule certain questions on the basis that they are irrele- 
vant, immaterial or unduly repetitious; seek information that 
is protected on constitutional or statutory grounds or seek 
information that is subject to evidentiary privilege as recog- 
nized in the courts of this state. The record will reflect the 
questions that were submitted and the rationale for disallow- 
ing any questions. 

(E) (10) Hearings involving sexual misconduct alle- 
gations shall be closed to the public, unless accused student 
and complainant both waive this requirement in writing and 
request that the hearing be open to the public. Complainant, 
accused student and their respective attorney representatives 
may attend portions of the hearing where argument, testi- 
mony and/or evidence are presented to the student conduct 
administrative panel. 

((€8})) C11) The chair of the student conduct administra- 
tive panel will coordinate with the chief student services offi- 
cer/Title IX coordinator or his/her designee to serve com- 
plainant a written notice indicating that the complaint has 
been resolved on the same date that the discipline order is 
served upon the accused student. This notice shall inform the 
complainant whether the sexual misconduct allegation was 
found to have merit and describe any ((saretiens)) restric- 
tions and/or conditions imposed upon the accused student for 
the complainant's protection, including suspension or dis- 
missal of the accused student. The notice shall also provide 
directions on how the complainant can appeal the decision. 

(12) The complainant has the right to appeal an order of 
the student conduct administrative panel consistent with 


WAC 1320-10-335. In the event of an appeal by the accused 


student or complainant, the chief student services officer 
shall provide a copy of the appeal to the nonappealing party. 


The complainant and accused student have the right to be 
assisted by an advisor of their choosing during the appeal 
process at their own expense. 


AMENDATORY SECTION (Amending WSR 15-15-161, 
filed 7/21/15, effective 8/21/15) 


WAC 132Q-10-503 Supplemental appeal rights for 
alleged sexually violent conduct. (1) The following actions 
by the chief student services officer/Title IX coordinator and 
the student conduct administrative panel may be appealed by 
the complainant: 

(a) The dismissal of a sexually violent misconduct com- 
plaint; or 

(b) The disciplinary sanction(s) and conditions imposed 
against an accused student for a sexually violent misconduct 
violation. 

(2) Appeals: 

(a) A discipline order which includes findings of sexu- 
ally violent misconduct may be appealed by filing a written 
notice of appeal with the chief student services officer within 
twenty calendar days of receiving notice of the discipline 
order. The notice of appeal ((may)) must include a written 
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statement setting forth the grounds of appeal and why the 
appeal should be granted. 


(b) The dismissal of a sexually violent misconduct com- 
plaint by the Title IX coordinator may be appealed by filing a 
notice of appeal with the college president within twenty cal- 
endar days of receiving notice of the complaint dismissal. 
The notice of appeal must include a brief written statement 
explaining why the complainant or respondent is seeking 
review of the dismissal and why the appeal should be 
granted. 

(3) Notice of appeal: 

(a) If an order imposing discipline for a sexual miscon- 
duct violation is appealed, the college shall notify the nonap- 
pealing complainant/respondent of the appeal. The nonap- 
pealing complainant/respondent will be provided the option 
to be named as a party to the appeal. 

(b) If the dismissal of a sexually violent misconduct 
complaint by the Title IX coordinator is appealed, the college 
shall notify the nonappealing complainant/respondent of the 
appeal. The nonappealing complainant/respondent will be 
provided the option to be named as a party to the appeal. 

(4) A complainant/respondent who chooses to appeal a 
discipline order or who chooses to appear as a party to the 
appeal of a discipline order or the dismissal of a complaint 
shall be afforded the same procedural rights as are afforded to 
the other party. 

(5) Review of appeals: 

(a) Appeals of orders imposing discipline for a sexual 
misconduct violation shall be reviewed by the appeals board 
consistent with WAC 132Q-10-335 (5) through (6). 

(b) Appeals of dismissal of complaints of sexual miscon- 
duct violation shall be reviewed by a college president. If the 
college president's decision is to affirm the dismissal of the 
original complaint that serves as the college's final order 
regarding the original complaint dismissal. If the college 
president determines that the dismissal should be reversed, 
the matter shall be investigated pursuant to WAC 132Q-10- 
502. If the matter involves sexually violent misconduct, it 
will be investigated pursuant to WAC 132Q-10-502 and pro- 
cessed consistent with this chapter applicable to sexually vio- 
lent misconduct. If the matter involves misconduct that does 
not include sexually violent misconduct, it will be processed 
consistent with the provisions of this chapter applicable to 
general misconduct. 

(6) The chief student services officer/Title IX coordina- 
tor will serve complainant a written notice indicating that the 
appeal has been resolved on the same date that the final order 
is served upon the accused student. This notice shall inform 
the complainant whether the sexual misconduct allegation 
was found to have merit and describe any sanctions and/or 
conditions imposed upon the accused student for the com- 
plainant's protection, including suspension or dismissal of the 
accused student. 
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WSR 17-04-025 
EMERGENCY RULES 
DEPARTMENT OF 

FISH AND WILDLIFE 


[Order 17-17—Filed January 23, 2017, 1:22 p.m., effective January 23, 
2017, 1:22 p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amend commercial fishing rules for sea 
urchins. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-52-07300E. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency rule is needed 
to close the commercial sea urchin fishery because the quota 
limits have been reached for red and green sea urchins in all 
districts. There is insufficient time to adopt permanent rules. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 1. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 23, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 220-52-07300E Sea urchins. (17-12) 
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WSR 17-04-041 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 17-18—Filed January 25, 2017, 11:11 a.m., effective January 25, 
2017, 11:11 a.m.] 


Effective Date of Rule: Immediately upon filing. 


Purpose: Amend recreational fishing rules for the Sky- 
komish River and Wallace River. 


Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-310-19000D. 


Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.12.045, and 77.12.047. 


Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency rule is needed 
to reopen the Skykomish River near Reiter Ponds and the 
Wallace River which were closed by filing WSR 17-02-048, 
because the returns of hatchery winter steelhead for brood- 
stock purposes were well below required numbers. The win- 
ter steelhead egg take goals for the Snohomosh [Snohomish] 
hatcheries have now been met. There is insufficient time to 
adopt permanent rules. 


Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 


Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 


Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 0, Amended 0, Repealed 1. 


Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 


Date Adopted: January 25, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 


REPEALER 


The following section of the Washington Administrative 
Code is repealed: 


WAC 220-310-19000D Freshwater exceptions to statewide 
rules—Puget Sound. (16-334) 


WSR 17-04-061 


WSR 17-04-061 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 17-19—Filed January 27, 2017, 3:59 p.m., effective January 27, 
2017, 3:59 p.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amend Puget Sound commercial scallop fish- 
ing. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-52-069. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.04.130, 77.12.045, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: A harvestable surplus of pink 
and spiny scallops exists in the Puget Sound Marine Fish and 
Shellfish Catch Reporting Areas specified to allow for com- 
mercial harvest. This emergency rule is needed because by 
permanent rule it is unlawful to take or possess pink or spiny 
scallops for commercial purposes, except during open scallop 
harvest seasons from open shellfish management areas as 
provided by emergency rule. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 27, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 


NEW SECTION 


WAC 220-52-06900L Commercial scallop fishery— 
Puget Sound Notwithstanding the provisions of WAC 220- 
52-069, effective immediately until further notice, it is 
unlawful to take or possess pink or spiny scallops taken for 
commercial purposes except as provided for in this section: 

(1) It is unlawful to fish for, take, or possess pink or 
spiny scallops with shellfish dive gear without a commercial 
scallop dive fishery license holder on board the designated 
harvest vessel. 
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(2) Pink or spiny scallop harvest using shellfish diver 
gear is allowed within Alden Bank Scallop Area 1 and Rosa- 
rio Strait Scallop Area 2 defined by the Washington Depart- 
ment of Health in Marine Fish and Shellfish Catch Reporting 
Areas 20A, 20B, 21A, and 22A. 

(3) Pink or spiny scallop harvest using shellfish diver 
gear is also allowed in Washington Department of Health 
(DOH) Approved Commercial Shellfish Growing Areas of 
Marine Fish and Shellfish Catch Reporting Areas 20A, 20B, 
21A, 21B, 22A, 22B, 23A, 23B and 25A. 

(4) It is unlawful for more than two divers from a harvest 
vessel to be in the water at any one time during pink or spiny 
scallop harvest operations or when commercial quantities of 
pink or spiny scallops are on board the vessel. 

(5) It is unlawful to possess any other species of com- 
mercial shellfish during pink or spiny scallop harvest opera- 
tions and when pink or spiny scallops are onboard the harvest 
vessel. 


WSR 17-04-079 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 17-20—Filed January 31, 2017, 8:06 a.m., effective January 31, 
2017, 8:06 a.m.] 


Effective Date of Rule: Immediately upon filing. 

Purpose: Amend freshwater recreational fishing rules for 
Anderson Lake. 

Citation of Existing Rules Affected by this Order: 
Amending WAC 220-310-180. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: This emergency rule is needed 
to allow angling in Anderson Lake until the permanent rule 
becomes effective. Opening the lake under freshwater state- 
wide rules will provide additional angling opportunity. The 
department of fish and wildlife has filed a preproposal state- 
ment to begin the permanent rule process. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 

Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 0. 

Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 

Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
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New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 
Date Adopted: January 30, 2017. 


Joe Stohr 
for J. W. Unsworth 
Director 


NEW SECTION 


WAC 220-310-18000E Freshwater exceptions to 
statewide rules—Coastal. Notwithstanding the provisions 
of WAC 220-310-180, effective immediately until further 
notice, it is permissible to fish in waters of Anderson Lake 
(Jefferson County). The following rules apply: 

(1) Statewide freshwater rules are in effect. 

(2) Internal combustion motors prohibited 


WSR 17-04-093 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 
[Order 17-23—Filed January 31, 2017, 3:17 p.m., effective February 1, 
2017, 6:00 a.m.] 


Effective Date of Rule: February 1, 2017, 6:00 a.m. 

Purpose: The purpose of this rule making is to provide 
for treaty Indian fishing opportunity in the Columbia River 
while protecting salmon listed as threatened or endangered 
under the Endangered Species Act (ESA). This rule making 
implements federal court orders governing Washington's 
relationship with treaty Indian tribes and federal law govern- 
ing Washington's relationship with Oregon. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-32-05100H and 220-32-05100I; and 
amending WAC 220-32-051. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.04.130, 77.12.045, and 77.12.047. 

Other Authority: United States v. Oregon, Civil No. 
68-513-KI (D. Or.), Order Adopting 2008-2017 United 
States v. Oregon Management Agreement (Aug. 12, 2008) 
(Doc. No. 2546); Northwest Gillnetters Ass'n v. Sandison, 95 
Wn.2d 638, 628 P.2d 800 (1981); Washington fish and wild- 
life commission policies concerning Columbia River fisher- 
ies; 40 Stat. 515 (Columbia River Compact). 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Opens the treaty winter fishery 
for commercial sales to Washington wholesale buyers and 
the public. The Columbia River treaty tribes have delayed the 
use of gillnets in SMCRA 1F, however sales of fish caught 
with platform/hook and line gear in that area is allowed (as 
described in subsection (2)(c)). Harvestable sturgeon are 
available under the current harvest guidelines for each pool. 
The season is consistent with the 2008-2017 Management 
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Agreement and the associated biological opinion. Rule is 
consistent with action of the Columbia River Compact on 
January 31, 2017. Conforms state rules with tribal rules. 
There is insufficient time to promulgate permanent regula- 
tions. 

The Yakama, Warm Springs, Umatilla, and Nez Perce 
Indian tribes have treaty fishing rights in the Columbia River 
and inherent sovereign authority to regulate their fisheries. 
Washington and Oregon also have some authority to regulate 
fishing by treaty Indians in the Columbia River, authority that 
the states exercise jointly under the congressionally ratified 
Columbia River Compact. Sohappy v. Smith, 302 F. Supp. 
899 (D. Or. 1969). The tribes and the states adopt parallel 
regulations for treaty Indian fisheries under the supervision 
of the federal courts. A court order sets the current parame- 
ters. United States v. Oregon, Civil No. 68-513-KI (D. Or.), 
Order Adopting 2008-2017 United States v. Oregon Manage- 
ment Agreement (Aug. 12, 2008) (Doc. No. 2546). Some 
salmon and steelhead stocks in the Columbia River are listed 
as threatened or endangered under the federal ESA. On May 
5, 2008, the National Marine Fisheries Service issued a bio- 
logical opinion under 16 U.S.C. § 1536 that allows for some 
incidental take of these species in the fisheries as described in 
the 2008-2017 U.S. v. Oregon Management Agreement. 

Columbia River fisheries are monitored very closely to 
ensure consistency with court orders and ESA guidelines. 
Because conditions change rapidly, the fisheries are managed 
almost exclusively by emergency rule. As required by court 
order, the Washington (WDFW) and Oregon (ODFW) 
departments of fish and wildlife convene public hearings and 
invite tribal participation when considering proposals for new 
emergency rules affecting treaty fishing rights. Sohappy, 302 
F. Supp. at 912. WDFW and ODFW then adopt regulations 
reflecting agreements reached. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 1, Amended 0, Repealed 2; Federal 
Rules or Standards: New 1, Amended 0, Repealed 2; or 
Recently Enacted State Statutes: New 1, Amended 0, 
Repealed 2. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 2. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 31, 2017. 


J. W. Unsworth 
Director 


NEW SECTION 


WAC 220-32-051001 Columbia River salmon seasons 
above Bonneville Dam. Notwithstanding the provisions of 
WAC 220-32-050, WAC 220-32-051, WAC 220-32-052 and 
WAC 220-32-058, effective immediately until further notice, 
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it is unlawful for a person to take or possess salmon, steel- 
head, sturgeon, shad, carp, catfish, walleye, bass, or yellow 
perch taken for commercial purposes in Columbia River 
Salmon Management and Catch Reporting Areas 1F, 1G, and 
1H. However, those individuals possessing treaty fishing 
rights under the Yakima, Warm Springs, Umatilla, and Nez 
Perce treaties may fish for salmon, steelhead, sturgeon, shad, 
carp, catfish, walleye, bass, or yellow perch under the follow- 
ing provisions: 

(1) Open Areas: SMCRA 1G and 1H (The Dalles Pool 
and John Day Pool): 

(a) Season: 6:00 a.m. February 1 through 6:00 p.m. Feb- 
ruary 7, 2017 in the John Day Pool and 6:00 a.m. February 1 
through 6:00 p.m. February 18, 2017 in The Dalles Pool. 

(b) Gear: Gill nets, hoop nets, dip bag nets, and rod and 
reel with hook and line. No mesh restriction on gillnets. 

(c) Allowable sale: Salmon, steelhead, shad, carp, cat- 
fish, walleye, bass, or yellow perch. Sturgeon between 43-54 
inches in fork length may be sold or kept for subsistence. 
Live release of all oversize and under-size sturgeon is 
required. 

(2) Open Areas: SMCRA IF, 1G, and 1H (Zone 6): 

(a) Season: 6:00 a.m. February 1 through 6:00 p.m. 
March 21, 2017. 

(b) Gear: Hoop nets, dip bag nets, and rod and reel with 
hook and line. 

(c) Allowable sale: Salmon, steelhead, shad, carp, cat- 
fish, walleye, bass, or yellow perch. Sturgeon from 43-54 
inches caught in the John Day and Dalles pools may be sold 
only if caught during open commercial gillnet periods for that 
pool. Sturgeon between 38-54 inches in fork length in 
SMCRA IF may only be kept for subsistence. Live release of 
all oversize and under-size sturgeon is required. 

(3) 24-hour quick reporting is required for Washington 
wholesale dealers for all areas as provided in WAC 220-69- 
240, except that all landings from treaty fisheries described 
above must be reported within 24-hours of completing the 
fish ticket (not 24-hours after the period concludes). 

(4) Fish caught during the open period may be sold after 
the period concludes. 


Reviser's note: The unnecessary underscoring in the above section 
occurred in the copy filed by the agency and appears in the Register pursuant 
to the requirements of RCW 34.08.040. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective 6:00 a.m. February 1, 2017: 


WAC 220-32-05100H Columbia River salmon seasons 
above Bonneville Dam. (16-291) 


The following section of the Washington Administrative 
Code is repealed effective 6:01 p.m. March 21, 2017: 


WAC 220-32-05100I Columbia River salmon seasons 
above Bonneville Dam. 


Emergency 


WSR 17-04-094 


WSR 17-04-094 
EMERGENCY RULES 
DEPARTMENT OF 
FISH AND WILDLIFE 


[Order 17-22—Filed January 31, 2017, 3:29 p.m., effective February 2, 
2017, 7:00 a.m.] 


Effective Date of Rule: February 2, 2017, 7:00 a.m. 

Purpose: Amend commercial fishing rules for smelt. 

Citation of Existing Rules Affected by this Order: 
Repealing WAC 220-33-04000Q; and amending WAC 220- 
33-040. 

Statutory Authority for Adoption: RCW 77.04.012, 
77.04.020, 77.04.055, and 77.12.047. 

Under RCW 34.05.350 the agency for good cause finds 
that immediate adoption, amendment, or repeal of a rule is 
necessary for the preservation of the public health, safety, or 
general welfare, and that observing the time requirements of 
notice and opportunity to comment upon adoption of a per- 
manent rule would be contrary to the public interest. 

Reasons for this Finding: Sets a limited Columbia River 
commercial fishery for eulachon smelt. The regulation is con- 
sistent with a reduced level one fishery as described in the 
"Washington and Oregon Eulachon Management Plan" for 
the Columbia River. Returns of eulachon to the Columbia 
River have improved since 2010, with a modest return 
expected in 2017. The fishery serves as an important test fish- 
ery to monitor run strength and timing and to collect biologi- 
cal data. NOAA Fisheries concurs that the limited fishery is 
consistent with recovery of eulachon smelt. Rule is consistent 
with Columbia River Compact action of January 31, 2017. 
There is insufficient time to adopt permanent regulations. 

Number of Sections Adopted in Order to Comply with 
Federal Statute: New 0, Amended 0, Repealed 0; Federal 
Rules or Standards: New 0, Amended 0, Repealed 0; or 
Recently Enacted State Statutes: New 0, Amended 0, 
Repealed 0. 
Number of Sections Adopted at Request of a Nongov- 
ernmental Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's Own Ini- 
tiative: New 1, Amended 0, Repealed 1. 
Number of Sections Adopted in Order to Clarify, 
Streamline, or Reform Agency Procedures: New 0, Amended 
0, Repealed 0. 
Number of Sections Adopted Using Negotiated Rule 
Making: New 0, Amended 0, Repealed 0; Pilot Rule Making: 
New 0, Amended 0, Repealed 0; or Other Alternative Rule 
Making: New 0, Amended 0, Repealed 0. 

Date Adopted: January 31, 2017. 


J. W. Unsworth 
Director 


NEW SECTION 


WAC 220-33-04000Q Smelt—Areas and seasons. 
Notwithstanding the provisions of WAC 220-33-040, the 
Columbia River and Washington tributaries are closed to 
fishing for eulachon smelt except as provided below: 
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Open Dates: February 2 through February 27, 2017, 
open Mondays and Thursdays only, 7:00 a.m. to 2:00 p.m. (7- 
hour periods). 

Open Area: Columbia River - SMCRA 1A, 1B, IC. 

Gear: It is unlawful to use anything other than gillnets. 
Gillnets must meet the following specifications per WAC 
220-33-040: mesh size not to exceed 2 inches stretch mea- 
sure; not to exceed 1,500 feet in length along the cork line. 
Use of monofilament nets is permissible. 

Allowable sales: Smelt. 

Other: 24-hour quick-reporting is required for Washing- 
ton wholesale dealers, as provided in WAC 220-69-240. 


REPEALER 


The following section of the Washington Administrative 
Code is repealed effective February 28, 2017: 


WAC 220-33-04000Q Smelt—Areas and seasons. 


